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IN THE COURT OF SPECIAL JUDGE (POCSO) :: SONITPUR, 

TEZPUR :: ASSAM 

Present: N. AKHTAR, Special Judge 

Date of Judgment: 07.03.2022 

Special (POCSO) No. 28 of 2020 

 

(Tezpur PS FIR No.293 of 2020 U/s 354-B/323/294 IPC Read with Sec. 

8 of POCSO Act, 2012.)  

 

COMPLAINANT: State of Assam 
 

REPRESENTED BY: Sri. S.K.Moitra, Ld. Special PP. 
 

ACCUSED: Sri Rabindra Rai (A1) 
 

REPRESENTED BY: Sri. Imtiaz Ansari, Ld. Advocate 
 

 
 
 

APPENDIX-13 
 

Date of Offence: 10.02.2020 
 

Date of FIR: 11.02.2020 
 

Date of Charge Sheet: 30.04.2020 
 

Date of Framing of Charge: 10.12.2020 
 

Date of commencement of evidence: 02.03.2021 
 

Date on which Judgment is reserved: 07.03.2022 
 

Date of Judgment: 07.03.2022 
 

Date of the Sentencing Order, if any: Does not arise. 
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ACCUSED DETAILS 
 

 
 

JUDGMENT 
 

1. Brief fact of the case is that on 10.02.2020 in the evening, while the 

granddaughter of the informant aged about 8 years was alone at home, 

the accused above-named, taking the advantage of the loneliness of 

the child, entered her house, removed her panty and squeezed her 

thumb whereupon, the granddaughter of the informant came out 

running and went to the house of another grandmother residing nearby 

and told her and her daughter Bhogeswary Das about the incident who 

thereupon, rushed to the house of the accused to enquire about the 

matter but they were abused by the family members of the accused. 

Hence, the FIR was lodged.  

2. Based on the said FIR, a case being Tezpur PS Case No. 293/2020 

U/Sec. 354-B/323/294 IPC read with Sec. 8 of the POCSO Act, 2012 

was registered and investigated into and after completion of the 

investigation, chargesheet was submitted against the above-named 

accused person. 
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Arrest 
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3 months 
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3. On appearance of the accused person, copies of relevant documents 

were furnished to him in compliance of the provision of Sec.207 CrPC. 

Having heard both the sides and considered the materials on record, 

formal charges were framed against the accused person u/s 354-B of 

IPC read with Sec. 8 of the POCSO Act, 2012 and had been read over 

and explained to the accused person to which he pleaded not guilty and 

claimed to be tried.  

4. During trial, the prosecution has examined as many as 7 (Seven) 

witnesses. One witness was examined as CW-1. The accused person 

was examined U/s 313 CrPC. Defence has not adduced any evidence. At 

the end of the trial, the argument advanced by the learned counsel for 

both the sides were heard at length.  

                               POINT FOR DETERMINATION 

 Whether on the alleged evening of the incident, the accused 

used criminal force to the granddaughter of the informant 

with the intention of disrobing her and compelling her to be 

naked and thereby committed an offence U/s 354-B of the 

IPC? 

 Whether on the aforesaid evening, the accused also 

committed sexual assault on the minor granddaughter of the 

informant and thereby committed an offence punishable U/s 

8 of the POCSO Act, 2012? 

DISCUSSIONS, DECISIONS AND REASON FOR DECISION 

5. I have heard the arguments advanced by learned counsel for both the 

sides and also gone through the evidence on record including the law 

relevant thereto. 

6. Before going further, it is worthwhile to indicate here that this is a case 

with an allegation of commission of an offence U/s 7 of the POCSO Act 
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which is punishable U/s 8 of the Act along with other penal sections. 

Therefore, let me first of all, see the age of the victim girl who, in the 

first place, has to be a child within the meaning of POCSO Act, 2012. It 

is by now well settled that in order to determine the age of the victim in 

a case under POCSO Act, the court needs to follow the procedure 

prescribed under the Juvenile Justice (Care and Protection of Children) 

Act, 2015. Sec. 94 of the said act clearly prescribes the said procedure. 

It provides that the Birth Certificate issued by the School or 

Matriculation or equivalent Certificate has to be looked into in the first 

place. In absence of such certificate, Birth Certificate issued by a 

Corporation or Municipal Authority has to be looked into. It is further 

provided in Sec. 94 of the Act that in absence of all the aforesaid 

certificates, the court can look into an Ossification Test Report or any 

other Medical Test Report which is conducted for determination of the 

age. 

7. Now, in the instant case, there is no birth certificate or school certificate 

produced by the prosecution for proving the age of the victim girl. The 

prosecution has also failed to adduce any medical evidence on record 

for proving the age of the victim. However, the fact remains that while 

examining in the court as PW1, the victim girl was put certain 

preliminary questions to test her capability of understanding the 

questions put to her and also the capability of giving rational answers to 

those questions. It was also clear from the observations made by the 

learned presiding officer that the requirements of Sec. 118 of the 

Evidence Act were satisfied and as such, the court proceeded to record 

her evidence. It was also observed by the court that no oath was 

administered to her because she did not appear to have understood the 

sanctity of an oath.  

8. It is trite in law that a fact has to be decided by the court in a criminal 

trial on the basis of the available evidence. At times, it may be so that 

the evidence on record is not sufficient enough to prove a certain fact. 
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In such a scenario, the fact would remain unproved. But if a set of 

available evidence is sufficient to prove a fact, the court cannot abstain 

from taking into consideration that evidence on the ground that only a 

particular nature of evidence is required to prove such fact. In the 

present case, though no other evidence is led to prove the age of the 

victim girl but the fact remains that the observations of the court clearly 

demonstrate that the victim girl was a minor and a child below 18 years 

of age and so, she was put certain preliminary questions by the court to 

judge her capability of rational understating and no oath was also 

administered to her. The court had further observed that the 

requirements of Sec. 118 of the Evidence Act stood satisfied. Thus, I 

am of the view that the aforesaid aspects on record have to be 

considered while determining the age of the victim girl in this case.  

9. This apart, it is also to be noted that PW3 who is an independent 

witness has clearly stated in her evidence that the victim was about 

9/10 years of age at the time of the alleged incident. This oral evidence 

of PW3 was not put to challenge by the defence even by offering any 

suggestion to her. Thus, keeping in view the aforesaid aspects 

coupled with the evidence of PW3, I am of the view that there 

is no legal impediment in this case in holding that the alleged 

victim girl was a child within the meaning of POCSO Act, 2012 

and this point is accordingly answered. 

10. Now, before proceeding further, it is to be seen as to whether the legal 

requirements necessary to bring home the charges in this case have 

been satisfied or not. It is worthwhile to point out here that in this case, 

there is no eye witness to the alleged occurrence. PW2 is the 

grandmother of PW1 who got to know about the occurrence from PW1. 

PW2 has stated that while her granddaughter was alone at home on the 

alleged evening of the occurrence, the accused came to their house and 

called out to PW2 but when he was told that PW2 was not at home, the 

accused asked PW1 to come out and press the tube well. When PW1 
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came out, the accused caught her and made her sit on his lap. The 

accused also took off her panty. Then, PW1 ran away to her maternal 

aunt and the accused also went to that house and a quarrel took place. 

PW2 has also claimed in her evidence that she came to know about the 

occurrence from PW1 and also from the material aunt. Following this 

incident, she lodged an FIR which is Ext-1. 

11. PW3 is a neighbor who has deposed that she being a wage earner has 

to leave her house in the morning and return late at night. She has 

therefore, claimed that she has no knowledge of the incident. PW4 

being another neighbor has also claimed that she had no knowledge of 

the occurrence. PW5 has deposed that on 11.02.2020 at about 7-30 

am, she heard a hulla outside her house and went out. She saw that 

the accused was being assaulted by one Baba, son of Anima Boro and 

another one. She did not know the reason as to why he was being 

assaulted. However, she heard that an incident occurred on the 

previous night.  

12. PW6 is another neighbor who has also deposed that he knew the 

informant and also the accused. But PW6 has stated that he did not 

have any knowledge of the occurrence as he was also a wage earner 

and moves out for his work early in the morning and returns late at 

night. PW7 is the investigating officer. His evidence goes to show that 

upon registration of a case on the basis of the FIR lodged by PW2, he 

was entrusted with the investigation of this case. He recorded the 

statement of the informant and the victim girl at the police station. He 

also visited the PO and prepared a sketch map which is Ext-2. The 

accused surrendered in the police station and he was arrested. The 

victim girl was sent for medical examination and she was also 

forwarded to the Hon’ble Court for getting her statement recorded U/s 

164 CrPC. Finally, he submitted the chargesheet which is Ext-3. In his 

cross-examination, he had stated that there was a delay of one day in 

lodging the FIR but there is no explanation for this delay. He had also 



P a g e  | 7 
Special (POCSO) Case No. 28 of 2020 

Page 7 of 14 
 

stated that after recording the statement of the victim girl U/s 164 

CrPC, she was given to the zimma of her mother but she was not 

examined as a witness. He did not seize any wearing apparel and any 

certificate of birth of the child.  

13. Thus, from the aforesaid evidence, it is clear that there is no eye 

witness of the occurrence. Moreover, except PW2, other witnesses have 

not stated anything to lend support to the prosecution case. PW2 is also 

a reported witness who, as already indicated above, got to know about 

the occurrence from PW1, the alleged victim girl. Thus, what emerges is 

that PW1 is the only material witness of this case and her evidence 

alone can throw light on the case of the prosecution. The law is well 

settled that in a case of sexual assault, the evidence of the victim girl 

alone is sufficient to bring home the charge against the accused. A 

victim of sexual assault is not an accomplice and if found reliable and 

trustworthy, her evidence alone can form the sole basis of conviction.  

14. Now, coming to the evidence of PW1, it would be seen that she has 

deposed in her evidence that on the evening of the alleged incident, 

she was alone at home. Her grandmother went to hospital. Then the 

accused came and started calling out his grandmother. PW1 then 

switched on the light of the verandah and told the accused that her 

grandmother was not at home. The accused then told her to go and 

press the tube well for him. When she went to push the tube well, the 

accused dragged her from the tube well and took off her panty. Then 

she started shouting her maternal aunt but she did not come there. The 

accused was holding her thumb. She somehow got rid of the clutches of 

the accused and ran away. She ran to the house of her maternal aunt 

namely Bhogeswary Das and told her to see whether the accused was 

still standing but she was told that the accused was not there. PW1 

then told about what the accused had done with her whereupon her 

aunt started shouting at the accused. The neighbouring people came 

and they also started shouting at the accused.  
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15. In her cross-examination, PW1 had stated that she did not know 

whether the accused was assaulted by her uncle and whether he was 

admitted to hospital for the injury sustained. She had also stated that 

country liquor is sold in the house of her grandmother and lots of 

people came in the evening to have liquor. She had also stated that 

though she was alone at home on that night yet she did not get scared 

as the house of her aunt was near to the house of her grandmother. 

She had also stated that she did not know whether the accused had 

any monetary transaction with her grandmother.  

16. The learned defence counsel has argued that the evidence of PW1 

appears to be highly improbable and so, cannot be relied on. It was 

argued that she had claimed that she was alone at home on that night 

and the evidence of PW2 also goes to show that she returned home on 

the following morning when she was told about the incident by PW1. It 

is argued that it is highly improbable that a girl child of her age can stay 

in the house alone for the entire night. It is further argued that though 

PW1 has claimed that she reported about the incident to her maternal 

aunt who scolded the accused on that very night but the said maternal 

aunt was not examined by the prosecution. It was further argued that 

she ought to have been examined by the prosecution as she had the 

first hand knowledge of the incident as per evidence of PW1 herself. It 

was further argued that the accused was also assaulted by the son of 

the informant on the following morning because there was a monetary 

transaction between them and the case of the defence was also 

partially supported by the witnesses and so, the evidence of PW1 

cannot be acted upon as reliable evidence.  

17. I have carefully considered the aforesaid arguments. It is true that it is 

clear from the evidence of PW1 that she was alone at home on the 

night of occurrence which appears to be improbable. PW1 herself stated 

in her cross-examination that she was alone at home on that night and 

she was not scared because her maternal aunt’s house was nearby. 
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This indeed appears to be improbable as a girl child of her age cannot 

be expected to stay alone in a house as claimed by PW1. The learned 

Special PP has however, argued that there is no clear evidence to show 

that PW1 was alone at home for the entire night. It was only at the 

relevant time of the incident that she was alone at home. Even if the 

argument of the learned Special PP is taken to be true, then also, it is 

very natural that PW1 must have narrated about the incident to any 

inmate who stayed in that night with her. In that scenario, prosecution 

ought to have examined such a witness in the court to show that he 

was told about the incident by PW1. There is no such evidence 

forthcoming in this case. Moreover, PW1 has also clearly stated that she 

told about the incident to her maternal aunt namely Bhogeswary Das 

and Bhogeswary Das shouted at the accused. If that is so, then 

Bhogeswary Das was also a material witness of this case but the 

prosecution has not examined her for reasons best known to it. This 

apart, the evidence of PW7 clearly goes to show that the zimma of the 

victim girl was given to her mother and her mother also accompanied 

her to court while she was sent to court to recording her statement but 

she was also not examined as a witness in this case. It is not 

comprehensible as to why these material witnesses were not examined 

by the prosecution in this case who had the initial information of the 

occurrence. Non examination of these witnesses without any 

explanation leads to the only inference in the light of Sec. 114 (g) of 

the Evidence Act that had they been examined, they would not have 

supported the case of the prosecution. 

18. It is also to be seen that PW1 has stated in her evidence that her 

grandmother went to hospital on that evening and the accused came 

and started calling her grandmother and she switched on the light of 

the verandah and told the accused that her grandmother was not at 

home and then the accused told her to go and push the tube well for 

him and when she went to push the tube well, the accused dragged her 
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from the tube well and took off her panty. PW1 was suggested that she 

did not all these facts to police but she denied. PW7 has however 

confirmed that PW1 did not state the aforesaid facts to him. Though 

these facts appear to be introductory in nature but these facts have 

serious bearing in the evidence of PW1 because these facts show under 

what circumstances the incident came to happen. I am therefore, of the 

view that omission to state these facts amounts to contradiction which 

must have a tendency to erode the credibility of the evidence of PW1. 

This apart, PW1 had denied that she stated to police that the accused 

did not do any foul act with her but this was also confirmed through the 

police officer PW7 who had stated that PW1 in fact stated this fact to 

him. Thus, the entire evidence of PW1 appears to be shaky in nature.  

19. It is also relevant to point out here that in the case of Dola v. State of 

Odisha, (2018) 18 SCC 695 : (2019) 3 SCC (Cri) 239, it was 

observed by the Hon’ble Apex Court as follows: 

“It is well-settled law that if the version of the 

prosecutrix is believed, basic truth in her evidence is 

ascertainable and if it is found to be credible and 

consistent, the same would form the basis of 

conviction. Corroboration is not a sine qua non for a 

conviction in a rape case. The evidence of a victim of 

sexual assault stands on a par with the evidence of an 

injured witness and is entitled to great weight, absence 

of corroboration notwithstanding. If the evidence of 

the victim does not suffer from any basic 

infirmity and the “probabilities factor” does not 

render it unworthy of credence, as a general rule, 

there is no reason to insist on corroboration, 

except from medical evidence, where, having regard to 

the circumstances of the case, medical evidence can be 

expected to be forthcoming. When a grown up and 

married woman gives evidence on oath in court that 
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she was raped, it is not the proper judicial approach to 

disbelieve her outright. 

20. Thus, from the aforesaid observations, it is clear that the court is also 

required to see the broad probabilities of the case of the prosecution 

and the entire circumstances of the case as appearing from the 

evidence on record to see as to whether conviction can be based on the 

solitary evidence of the victim girl in a case of sexual offence. In the 

instant case, it would be seen from the evidence of PW1 that her 

evidence is not only highly improbable but also suffers from some 

material contradictions and as such, no implicit reliance can be placed 

on her evidence.  

21. It is also to be noted here that the defence has projected a defence 

story that there was a monetary transaction between the accused and 

informant’s son and that the accused came to the house of the 

informant seeking back his money and he was driven out of the house 

and on the following morning, he was picked up from Porua Chariali 

and assaulted by the son of the informant. PW5 is a witness who has 

supported this story and stated that she saw that the accused was 

being assaulted by the son of the informant and another boy on the 

following morning. PW2 had also supported this version while she 

stated that his son and some villagers also assaulted the accused. But 

the prosecution has not clearly come up as to why the accused was 

picked up and assaulted. Thus, the version of the defence that he was 

picked up and assaulted because of the financial transaction appears to 

be probable in the facts and circumstances of this case. 

22. Thus, it would be seen from the above discussions that the evidence on 

record is not convincing and trustworthy. The evidence of PW1 appears 

to be highly improbable. The material aunt and the mother of the victim 

were not examined by the prosecution nor has any explanation been 

offered for such non-examination. This apart, the evidence of PW1 also 
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suffers from material contradictions rendering her evidence unworthy of 

credence. Moreover, the story set up by the defence is partially 

established by the evidence on record and appears to be probable. 

Therefore, no implicit reliance can be placed on the evidence on record 

to arrive at a conclusion regarding the guilt of the accused.   

23. In the result and for the discussions made hereinabove, I am 

constrained to hold that the prosecution has failed to prove the case 

against the accused beyond all reasonable doubts. The accused is not 

found guilty of any offence as charged and as such, he is 

acquitted of the charges and set at liberty forthwith. 

24. Forward a copy of this judgment to the District Magistrate in compliance 

of Sec.365 CrPC. 

  Given under my hand and seal of this court on the 7th 

day of March/2022.  

Typed and Corrected by me:                   

                                                                    Addl. Sessions Judge, 
                                                                                          Sonitpur:: Tezpur. 

 
 
 

APPENDIX-14 
 

LIST OF PROSECUTION/DEFENCE/COURT WITNESSES 
 

A. Prosecution: 
 

RANK NAME NATURE OF EVIDENCE 
(EYE WITNESS, POLICE 

WITNESS, EXPERT WITNESS, 
MEDICAL WITNESS, PANCH 

WITNESS, OTHER WITNESS ) 

PW1 Withheld (Victim girl) Victim 

PW2 Name Witheld Relative Witness 

PW3 Smt. Muni Karmakar Independent witness 

PW4 Moina Das Independent witness 

PW5 Smt. Bina Prasad Independent witness 

PW6 Sri Putai Das Independent witness 
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PW7 Sri Mahendra Deka Police Witness 

 
B. Defence Witnesses, if any: 

 

RANK NAME NATURE OF EVIDENCE 
(EYE WITNESS, POLICE 

WITNESS, EXPERT WITNESS, 
MEDICAL WITNESS, PANCH 

WITNESS, OTHER 
WITNESSES ) 

NIL NIL NIL 

 
C. Court Witnesses, if any: 

 

RANK NAME NATURE OF EVIDENCE 
(EYE WITNESS, POLICE 

WITNESS, EXPERT WITNESS, 
MEDICAL WITNESS, PANCH 

WITNESS, OTHER 
WITNESSES ) 

CW1 Sri Dharmeswar Bora Official Witness 

 
LIST OF PROSECUTION/DEFENCE/COURT EXHIBITS: 

 
A. Prosecution: 

 

Serial 
No. 

Exhibit Number Description 

1 Ext-1/PW2 FIR 

2 Ext-2/PW7 Sketch Map 

3 Ext-3/PW7 Chargesheet 

4 Ext-4/CW1 Order dated 13.02.2020 

5 Ext-5/CW1 Statement U/s 164 CrPC 

 
B. Defence: 

 
 

Serial 
No. 

Exhibit Number Description 

NIL NIL NIL 

 
C. Court Exhibits: 

 

Serial 
No. 

Exhibit Number Description 

NIL NIL NIL 

 
D. Material Objects: 

 

Serial 
No. 

Exhibit Number Description 
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NIL NIL NIL 

 
                                                                 
 

 
 

                                                                      Addl. Sessions Judge, 
                                                                                           Sonitpur:: Tezpur. 

 


